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Child Find

• In re Northshore School District, (SEA WA, 2021)
• 8th grade transfer student with straight A grades, no attendance or discipline 

problems and no 504/IEP in place
• Staff learned Student had engaged in cutting in December 2019.  Parents aware.

• Student ingested a number of OTC painkillers at home, after school, and was 
hospitalized for one week in January of 2020.  Upon discharge, Parent returned 
Student to school and during a safety meeting with principal, school counselor, and 
school counselor intern, Parent reported Student had been diagnosed w/ depression

• Parent did not ask for and staff did not refer Student for consideration of a special 
education evaluation 

• The ALJ concluded that the District violated Child Find obligation by not 
referring Student for consideration of a special education evaluation
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Evaluation Issues

• Duty to Complete Comprehensive Evaluations
• D.S. and P.S. v. Bainbridge Island Sch. Dist., (W.D. WA, 2021)

• Parents’ appeal of ALJ decision in favor of the District
• Federal Court reversed and found for Parents

• Issue on appeal – whether the District should have evaluated the student in the area 
of writing (dysgraphia) as part of District’s special education reevaluation

• Team had agreed and Parents consented only to reevaluation in areas of reading and 
cognition

• Court focused on internal staff comments of potential academic need to second-
guess the scope of the evaluation 

• Noted that Parents were unaware of these internal concerns prior to due process



4

Evaluation Issues (cont’d)

• “Consideration” of Private Evaluation Data
• Rogich v. Clark County Sch. Dist., (D. Nev., 2021)

• Federal court reversed lower administrative decision in favor of the school district and 
found a denial of FAPE by the district in not fully adopting private evaluation 
recommendations on how to implement a specific reading curriculum (O-G)

• Court concluded that two IEE reports recommended consistent and exclusive use of 
O-G reading methodology for student with multiple disabilities in order to benefit the 
student, and because the proposed IEPs only identified use of a “multi-sensory 
approach to instruction” that could potentially confuse Student if used inconsistently, 
the proposed IEPs denied Student a FAPE

• District was never able to implement its proposed IEPs due to unilateral parent placements
• Parents awarded almost $500,000 in reimbursement for unilateral private placement 

as a result
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IEP Issues

• Identification of Specific Curriculum in an IEP
• J.L. v. Mercer Island Sch. Dist., (9th Cir., 2010)

• “Although school districts should specify a teaching methodology for some students, 
for other students ‘IEPs may not need to address the instructional method to be used 
because specificity about methodology is not necessary to enable those students to 
receive an appropriate education.’ See 64 Fed. Reg. 12,552. We accord deference to 
the District's determination and the ALJ's finding that K.L.'s teachers needed flexibility 
in teaching methodologies because there was not a single methodology that would 
always be effective. We hold that the District did not commit a procedural violation of 
the Individuals with Disabilities Education Act by not specifying teaching 
methodologies in K.L.’s individualized educational programs, and reverse the district 
court.”

• Thus, a case-by-case determination
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IEP Issues (cont’d)

• Required Participants for IEP Team meetings
• R.P. v. Prescott Unified Sch. Dist., (9th Cir., 2011)

• School districts are not obligated to include “experts” in any particular disability at an IEP team meeting
• WAC 392-172A-03095(1) only requires the following participants:

• The parents of the student;
• Not less than one gen ed teacher of the student if the student is, or may be, participating in the gen ed environment;
• Not less than one special ed teacher of the student, or where appropriate, not less than one special ed provider;
• A representative of the public agency who:

• Is qualified to provide, or supervise the provision of, specially designed instruction to meet the unique needs of 
students eligible for special education services;

• Is knowledgeable about the general education curriculum; and
• Is knowledgeable about the availability of resources of the school district.

• An individual who can interpret the instructional implications of evaluation results, who may be a member of the team 
described above;

• At the discretion of the parent or the school district, other individuals who have knowledge or special expertise 
regarding the student, including related services personnel as appropriate; and

• Whenever appropriate, the student.
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IEP Issues (cont’d)

• Progress Data and PWN
• In re Issaquah Sch. Dist.,(WA SEA, 2018)

• Administrative hearing filed in August 2018, but for various reasons did not go to 
hearing until August-September of 2020

• At hearing, staff had difficulties recalling details of Student’s program and 
discussions with Parents from years prior

• The District had been unable to locate copies of IEP goal progress reports that were 
reportedly sent home during the relevant time period

• Available PWN had factual errors and/or did not contain sufficient explanation for 
certain disputed decisions

• ALJ found that Student had not received a FAPE from the District and awarded 
reimbursement and ongoing private placement at District expense
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COVID Issues

• Van Duyn v. Baker Sch. Dist., (9th Cir., 2007)
• Parents alleged that the District denied Student a FAPE when it failed 

to implement IEP after transition from elementary to middle school.
• The Court ruled that only a material failure to implement an IEP 

violates the IDEA.
• “A material failure occurs when there is more than a minor 

discrepancy between the services a school provides to a disabled 
child and the services required by the child’s IEP.”
• Not providing math SDI, as listed in IEP, was a material failure; adapting 

program to reflect middle school structure, was not (but could have been)
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COVID Issues (cont’d)

• Remedies for COVID-Based Denial of FAPE
• In re Bellevue Sch. Dist., (SEA WA, 2021)

• Student placed by District at OSS found to have been denied a FAPE
• Parents met burden of showing that Student unable to benefit from remote instruction 

during COVID closures and thereafter
• Student also developed school attendance issues once partial in-person instruction 

resumed
• ALJ awarded six month placement of Student at out-of-state boarding school as 

remedy
• Specifically declined to order prospective placement or stay-put at boarding school
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COVID Issues (cont’d)

• Parental Decision to Decline In-Person Instruction
• In re Mercer Island Sch. Dist., (SEA WA, 2021)

• Parents declined to access District’s offer of in-person instruction due to concerns 
of COVID contraction at school and Student’s increased health risks due to Down 
Syndrome and related conditions

• Parents agreed at the time that remote instruction was not beneficial
• Parents subsequently requested at home instruction, but only with staff who had been 

vaccinated
• Parents ultimately placed Student in residential placement after Student’s own 

vaccination
• ALJ found no denial of FAPE, where District had offered appropriate in-person 

instruction and Parents’ (justifiable) concerns about Student’s health conditions 
and COVID caused them to not allow Student to access such services  



11

WA Regulatory Updates

• As of mid-October 2021, Parents and Districts seeking a due 
process hearing must submit such requests directly to the 
Office of Administrative Hearings, not OSPI

• As of January 2022, floor (prone and supine), wall and any 
other restraint that interferes with a student’s breathing are 
prohibited practices in WA 

• Based upon public input, OSPI opted to continue the 25 school-
day referral timeline, rather than reducing it to 15 school days, 
for consideration of special education evaluations
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Questions?
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